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European Judge - Basis for Preliminary
Rulings
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Abstract: One of the legal mechanisms that have contribtethe strengthening of EU law in
relation to national legal systems is the referefme preliminary rulings. Essentially, in this
proceeding, the national court refers a questi@hthe Court of Justice of the European Union, in a
preliminary ruling, answer on the interpretationE law. Through these binding decisions with a
jurisdictional nature, the European judge not agures an official interpretation of EU law but an
uniformity of application. Unlike ordinary law cduactivity, where the object of judgment is a fact
that is related to a rule of law, in a preliminguggment, the object of judgment is the interpietat

of EU law provision. Similarly, a national constitnal court acts, it being the only competent
authority to interpret the Constitution of a Stafirem this perspective, the Court of Justice of the
European Union is a true “European constitutiomalrt’ because it has the exclusive jurisdiction to
interpret Community law. The interpretation funatiof the European judge, as well as that of
constitutional judge, has certain features thairdjsish the jurisdictional activity of a fundameht
ordinary judge. This study aims to address thidctdess studied by doctrine and capture those
features of the interpretation function of the Eagan judge.

Keywords: interpretation function; EU law; Court of Justioé the European Union; preliminary
rulings
1. Introduction

One of the fundamental texts of European treatiegial for the development of
EU law and its enforcement in the national legattems, was the current art. 267
of the Treaty on the Functioning of the Europeanobf(former art. 234 of the
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2 Consolidated version of the Treaty on the FunatignEuropean Union, was published in the
Official Journal of the European Union no. 2010/@A3from 30. 03. 2010. Article 267: The Court of
Justice of the European Union shall have jurisdictio give preliminary rulings concerning a) the
interpretation of the Treaties b) the validity aimderpretation of acts of the institutions, bodies,
offices or agencies of the Union; Where such a tipress raised before any court or tribunal of a
Member State, that court or tribunal may, if it slers that a decision on the question is necessary
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Treaty establishing the European Community pritrl8f7 Treaty establishing the
European Economic Community). As shown, “few havesged when drawing up
Treaty, which will be importance of this article building of Community law”
(Craig, of Burca, 2009, p. 576). Through this legechanism - preliminary ruling
procedure - have created the premises for a relfdbooation between the
European judge and the national judge in the agjpdic of Community law, where
the Court of Justice of the European Union (CJE&))Y'dn official arbiter of
interpretation of Union law’Sandru, Banu & Calin, 2013 XV).

In a broad sense, the activity law enforcement bgwt is marked by a “bipolar”
character (Zagrebelski, 1988, p. 40; Smend, 192&18). Interpretation takes
place between two poles: the first is the law, Hre second is the practical case
that must be resolved under the law.

This study aims to examine how this interpretafiamction of European judge is
done in the preliminary ruling procedure.

2. Literature Review

The specialized literature has addressed the isfube judge's interpretative
function as an essential component of his jurigahietl activity and the expressed
views have been extremely diverse.

In an extreme variant was even argued that thepirgtion is not necessary;

according to this doctrine called the “clear senggevas considered that the text as
support speech should not be interpreted (Kercht®g3, p. 13, Bienvenu, 1979, p
1). The main criticism of this doctrine is thatdppreciate the “clarity” of a text is

required in advance to have a “judgment” that evalhi is also an interpretation

of that text (Perelman, 1972, p. 30).

From another point of view, it was shown that alitjio a law could be interpreted
without reference to a particular case, howeveméant “amputation” of this
activity (Zagrebelsky, 1988, p. 40).

Regarding the subject of interpretation, there Haaen a number of distinctions in
terms of such notions as “legal text”, “provisiohlaw/legal provision” or “law
norm”. In the ltalian doctrine (Crisafulli, 1984, g2, Guastini, 1989, p. 6) it is

argued that “provision” is a legal text or norm downt in a lexicological way.

enable it to give judgment, request the Court te @ ruling thereon. Where any such question is

raised in a case pending before a court or tribahalMember State against whose decisions there is

no judicial remedy under national law, that courtridounal shall bring the matter before the Colfrt.

such a question is raised in a case pending bafooairt or tribunal of a Member State with regard t

a person in custody, the Court of Justice of thepean Union shall act with the minimum of delay.
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French literature uses the term “provision” in ¢ast to the “norm” (Duguit 1919,
p. 320; Eisenmann, 1983, p. 344; Cornu, 1987, p.vibile Romanian doctrine, to
name the “exteriority” of “legal rules” uses thetiom of “text” instead of
“provision” (Popa, Eremia & Cristea, 2005, pp. 1B&t; Ardeleanu, 2009, pp. 84-
88; Cimpoeru, 2010, p. 64).

From a certain perspective, the CJEU acts as a“taestitutional court” which
checks compliance of derivated acts the Europeatiebowith treaties of the
Union, just as a national constitutional court fresi the conformity of laws with
the Constitution of the State. Relevant in thispees is the literature on
interpretative decisions of the constitutional ¢suidi Manno, 1997; Cimpoeru,
2010) which will be used in this study.

In this situation, we believe that our approachatwlyze the E interpretative
function of the European judge is not only origibat also useful because in this
way we can examine the inner resorts of the CJEdigtional activity. Next, we
make an overview of the categories of disputekénprreliminary ruling procedure,
we examine the need for interpretation and criticierror “plain meaning” and,
eventually, we analyze in detail the European juithgerpretative function as the
foundation of the preliminary rulings.

3. Preliminary Issues

Having regard to the provisions of art. 267 of Tmeaty on Functioning European
Union, we can say that the preliminary procedureec® two categories of
litigation:

- “litigation of interpretation” (interpretation &U law);
- “litigation of legality” (validity of acts of theEU institutions, bodies, offices or
agencies).

In the case of “litigation of interpretation”, ti@ourt seeks to find out the exact
meaning of normative provisions and contents ofhbtite EU Treaties and
secondary legislation.

Establishing the validity of an act of the EU ingtions, bodies, offices or agencies
the aim is verifying by the Court if that act isdompliance with Community law.
This is what the doctrine is called “litigation lebality” and aimed only secondary
Community law. In other words, “litigation of ledgl’ examines the conformity of
an inferior Community act in relation to higher Qoomity legislation.

The Community act under consideration in the “dtign of legality” can be both
normative and individual character. Moreover, imqice, there are meet some
situations in which the two categories of litigati@bout “interpretation” and
“validity” should be combined. Establishing of thalidity may depend on a matter
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of interpretation, so that the contested Commuaityis considered valid only if it
is interpreted in some sense.

4. Need of Interpretation

In terms of etymology, the word “interpretation” rees from the Latin
interpretations, interpretatio, interpresThe interpres word is formed by inter
preposition - which evokes the ideea of relatiand praes word which is an old
form of the verb “to buy”, “sell”. The first meargrof theinterpresword originally
was ‘“intermediate affairs” (Walde, 1965, p. 710; ilde 1959, p. 320).
Subsequently, the semantic meaning has expandecayuired other meanings
such as “mediation task”, “interpreter” as “one ttipmovides communications”

(Kerchove, 1978, p. 165).

Transposing the etymological sense of the wor@fims of law - which, except the
custom, is essentially writing - we can define thierpretation as an intellectual
operation that allows finding the meaning of thet t¢he interpreter having a role
of “intermediate” in this operation. Moreover, inet Roman law the jurists were
calledjuris interpresor juris consultugPaclot, 1988, p. 3).

4.1. Denial of Interpretation

The conception that denies the interpretation assuimat the text is a transparent
medium of speech and, therefore, being unambigiai®uld not be interpreted.
The doctrine has the starting point from Roman &dagio inin claris non fit
interpretatio/ interpretatio cessat in clarighe key word for this concept is
“clarity” and hence the name of doctrine of “clesense” or “clear meaning”
(Kerchove, 1979, p. 13).

4.2. Criticism of the Doctrine “Clear sense”

Perelman (1972, p. 30) summarizes very well thédiwf this doctrine as follows:

“Since we can say that the text is clear? When rieaning is clear to the

legislator who issued the text? When the meanimdesr to the judge? When the
two clear meanings coincide?”

The main criticism is about the fact that even“tilarity” of a legal text is a matter
of interpretation. To say that a text is “clear’ist necessana priori to have
judgment on the meaning, in other words, it requirgerpretation to determine
whether the text is clear or not. Also, Perelmamwghthat the rule of law shall be
interpreted in context given the general rules ahdatio legis. It follows that,
always, the activity recognition of a text clear oot is preceded by an
interpretation of that text. The interpretation egs as an intellectual operation is
“interposed” between the legal published text dadpplication.
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5. Object of Interpretation

At first glance it would seem that the object dfenpretation in the jurisdictional
activity of the European judge is even the Comnyuwnihich is the object of the
preliminary ruling; but when we use the term “aat® mean “text” or “sense” of
it? The answer to this question is intimately mdatto some terminological
distinctions between the concepts of “text of laavid “norm”, and the relations
between them.

5.1. Terminological Distinctions: “Provision”, “Text”, “Norm”

Often, in juridical language, these terms are usigd the same meaning, talk of
“text of law”, “provision of law / legal” or “ruleof law” without making necessary
distinctions. Of course, from a general perspectthes is allowed, but from a
strictly scientific point of view, among these légategories, there are essential

differences.

In the Italian doctrine (Crisafulli, 1984, p. 42u&kstini, 1989, p. 6; Zagrebelski,
1988, p. 279) it is argued that “proposal” is aale@g@xt in a lexicological sense, in
other words & linguistic textual formula’{Zagrebelski, 1988, p. 279).

In this sense the “provision” refers to the wholecuiment, to a part of it or a
certain sentence in a certain proportion. Crisafsthtes that “the provisions”
should not be confused with Articles or its intérparts (sections, paragraphs). He
argues thatto have a provision with legal significance it idten necessary to be
the contest of several linguistic sentences, evVeftopographical” they are
scattered in the text of the text of law; on thetcary, there are frequent situations
where a single unitary sentence of grammar andasy(Wwhich is expressed in an
article or paragraph), there are distinct provisgnwith their own meaningsin
essence, according to this author, “provision” Ignguistic formula that provides
support for “norm”.

French literature uses the term “provision” in cast to the “norm”. Thus, some
authors (Grzegorczyk, 1974, pp. 243-256), “disgosaluld be “a piece of law, or

a grammatical sentence or a unit of the text (sashan article, paragraph or
subparagraph sn). Other authors (Duguit, 191920, Bisenmann, 1983, p. 344,
Cornu, 1987, p. 15), under the influence of thdielv doctrine, use the term “legal
act” instead of “provision”.

Further, according to the Romanian doctrine (P&pamia, Cristea, 2005, pp. 136-
141; Ardeleanu, 2009, pp. 84-88; Cimpoeru, 20164p, to name the “exteriority”
of a “rule of law”, we use the notion of “text” itead of “provision”. In our
opinion, this approach has some advantages: ap&sgs the idea of the exterior
“support” for legal norms contained b) evokes nallydhe idea of law viewed as a
whole, but also as “part” of it, ¢) harmonizes witther legal concepts used in the

general theory of law, such as “norm”, “provisiofgenalty” etc.
18
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Finally, it should be noted that this choice is madth a methodological purpose,
namely to explain a number of concepts and legahamgisms.

At this point we can say that by the theory of legmerpretation, “object” of
interpretation is “text” of the act because it dan observed perceived. But this
“object” itself means nothing, it requires a “norm”

What is a “norm”? Hans Kelsen (1962, p. 7) gavéearcand precise answer: “the
norm is the meaning of an act.”

Etymologically, the word “norm” comes from LatinNbrm” mean “tool”,
“measuring Instruments”. In the words of one autffonselek, 1986, p. 92)the
norm is a measurement tool of mentally”

The fundamental difference between “text” and “nbrerreflected by the fact that
“disposition (“text”) is a statement “not yet inpeeted”, while the norm is a
statement “already interpreted” (Di Manno, 1997,50). Interpretation is the
operation that allows “extraction” of the texts tbe rules which are in them the
latent, an activity called suggestive of doctrineie(andrei, 1961, p. 182)
“maieutics”, reminiscent of the method used byradas philosophe.

Ultimately, the distinction between “text” and “mof is not a matter so difficult,
but the issue of relations between the two condsptsre complex and nuanced

5.2. Relations between “Text” and “Norm”

Once established the conceptual framework, a dquestirises why such a
distinction is important and what role it has ipkning the interpretative function
of the European judge.

Naturally, between “text” and “norm” would be a fet correlation, meaning that
a “norm” applied to a “text” and vice versa. Of cgei it is a goal which is rather
ideal plan of legislative technique, in fact, aswh in an author, “there are no rare
occasions when such correspondence is shatteredjrélelski, 1988, p. 279).
From this point of view, Di Manno (1997, p. 52) tiiguishes besides situation
“one disposition, one norm” that reflects the fudrrespondence between the two
terms, the existence of other four hypothesesaajisposition, several norms”; b)
“a norm, several dispositions”; ¢) “ norms withalispositions”; d) “dispositions
without norms”.

Next we will analyze the relationship between “teattd “norm” which, following
and amending the aspect of terminology model preghday Di Manno (Cimpoeru,
2010, pp. 67-74), fall into the following assumpiso

! Literally, "maieutics” is the art of acting as mifery. Socrates uses this method with his dissiple
to bring to light their thoughts from hiding. Suahthought brings to light is the "birth" of him,dn
this because the thought (idea) already existsdarstibject (as www.ro.wikipedia.org)
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a) “a text, a norm”;

b) “a text, several norms”;
c) “several texts, a norm”;
d) “norms without texts”;
e) “texts without norms.”

a) Hypothesis “a Text, a Norm”

This case represents the typical situation wheretigea match between “text” of
the law and the “norm” that it contains. In thisseait is only one possible
interpretation, that the text under review is ljkehly one meaning, which may be
in accordance or not with the rules of Community.la

b) Hypothesis “a Text, Several Norms”

The hypothesis implies that a Community act can te& extract more rules or
otherwise, the text has multiple meanings. A mamgdeature is separability rules
contained in text, which allows the elimination afrule that does lead to
suppression of the text.

There are two situations: a) due to ambiguityoltscurity, the text into question
can reveal a polysemy conducive to expression dfipiel norms, it is what is
called “dubious interpretation” when the interpretperates a “screening” of the
possible rules contained text; b) the text can a@saseveral distinct rules which
all added, give meaning of the text (in the sammsasgZagrebelski, 1988, p. 280).

¢) Hypothesis “Several Texts, a Norm”

We encounter this situation when the norm resuttmfseveral different provisions
at the same time. This is the case of rules whieldaducted by a type of argument
such ager a contrarig by analogy, by systemic interpretation, etc.

d) Hypothesis “Norms without Texts”

Modern legal order is based primarily on the writtew. There are other sources
of law such as customs or habits that generatd teges. So in this category is
included the customary rules (common law).

There are authors who include in this category #isgorinciples of law (Guastini,
1989, pp. 27-28). We cannot agree with this clagoaoise, in reality, the principles
of law arising from the interpretation of a set lafvs. It would be at least
hazardously a contrary view that the principleslaw, which are basically a
general rule, do not have any “textual support”le/kiiese govern branches of law.
From this point of view, the principles are diffetérom other rules of law because
of the degree of generality.

Regarding the relevance of customary law in theogean legal control plan it is
required some clarification.
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From the European Community law it is not apparerplicitly as the quality of
source of custom, but this is not expressly denrrdsent among the sources of
international law, customary law is practically ashnon-existent in Union.

Can be listed some arguments to highlight the denable obstacles exist to the
formation of such sources. First, it is the existerof special procedures for
amending treaties. Another obstacle would be thatvalidity of any action of the
institutions is checked against the treaties artdheir practice, which means that
from the point of view of treaties, customary lawany case, cannot be created by
the Community institutions.

However, any repeated practices that are in linth Wuropean texts as primary
sources may have intended to form long term custpmmales. Thus, it is
noteworthy that at the community level, for nowirighe process of developing a
custom: it is the practice of using increasinglyrenoften in informal agreements
established between institutions. Another examme the custom that the
Secretaries of State which, although not memberth@fgovernment, however,
have the right to attend meetings of the ministestead.

In no case, however, the CJEU will not analyze wheta Community customs
because it was not recorded in any text, may nsubgect to review of validity.

e) Hypothesis “Texts without Norms”

Hans Kelsen (1962, p. 6) states that “the normesgas the idea that something
must or may occur in particular that a man shoudthdve a certain way” or

otherwise “the norm is not a statement it does dedcribe an object, it is a

prescription”.

Starting from this classical definition, we can ddthat there are normative texts
prescribing certain conduct also non-normative steldacking this element
prescriptive. In this last hypothesis there arduided a number of texts name by
doctrine ‘“rhetorical” (Comanducci & Guastini, 198pp. 39-40), such as:
statements of principles and intentions, politmalgrams that are usually found in
the introduction of laws and not containing a priggion. According to an Italian
author (Crisafulli, 1984, p. 199) in this categamne included: a) “merely formal”
laws; b) “repealing formulas” that are found at #rel of such laws “shall repeal
any other provision to the contrary”; in this catiee interpreter is the one who
specifically determined which texts are repealed.
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6. Conclusions

Returning to the issue in question, to those fawis, wonder if we can say
categorically that the subject of the jurisdictibaetivity of the European judge in
the preliminary ruling procedure is always “text’tbe Community act also not the
“norm”.

In connection with this matter, but in terms of theional constitutional control,
Di Manno proposes afintermediate” or “a l'italienne” approach (1997, pp. 69-
72), which is applicable in the case of European prielary ruling.

According to this theory, during the constitutioahtrol, the constitutional judge
shall conduct a constitutional analysis, not ohly ttext” of the law in relation to
the “text” of the Constitution, but also on the fnmative content” of that law
compared to “norm” constitutional. This theory, lwthe amendments that we will
do next, it can also apply to the activity of ther&@ean judge who has a similar
interpretation function as a constitutional judge.

The “intermediary” theory proposed by Di Manno iadoubtedly worthy of
interest and explains many of the mechanisms ofuhigdictional activity of the
judge, even if we observe a certain terminologitgdrecision.

In our view, the object of interpretation is stixt” of the law and its purpose is
to find its significance, namely the “norm” contath The main limitation of the
theory of “intermediate” by Di Manno is that it doenot explain why the
constitutional court has the right to examine aadide on the “norm”, not just on
the “text”, while, in principle, the “norm” is thereserve of the legislature.

In our opinion, we believe that the explanationtbis as possible from that
prerogative is any judge, namailyrisdictio. Under hisiurisdictio judge has the
right to “say” (to “choice”, to “indicate”) which rform” (sense, meaning)
contained of “text” of a law is applicable to afiewlar case to a judge. In the case
of preliminary ruling procedure, iurisdictio meclem manifests itself in different
ways depending on the type of litigation:

6.1. In the case of “litigation of interpretation” of the EU Treaties because his
original privilege - iurisdictio - the European gl is authorized to o “say” (to
“choice”, to “indicate”) a certain “norm” from “tékx as the Treaty relevant. Note
that in this case the CJEU has an absolute andenatimpetence to interpret
officially Union treaties.

! The solution proposed by the author is based ertafian Constitutional Court's practice, hence th
name "a litalienne”. This theory is called "intemliate" to distinguish it from another current
expressed radical doctrine that denies the rightthef constitutional judge to determine the
constitutionality of the ,norm” which is included ithe ,text” of law under review (the exponent of
the current, see in this regard Chiarelli, 196288, Pierandrei, 1961, p. 177).
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6.2. In the case of “litigation of interpretation” of EU derivatives acts(acts
adopted by the institutions, bodies, offices omages of the European Union), the
situation is more nuanced.

In this case, the interpretation becomes a duacsphe European judge will
interpret both “norms” contained by of the derivatiact (lower rank act) and
“norms” from “text” EU Treaties (higher rank act)sa, eventually, under the
empire ofiurisdictio will “choose” only the norm that is consistent lwihe “text”
of Union treaties.

6.3. In the case of “litigation of legality” of EUderivatives acts(acts adopted by
the institutions, bodies, offices or agencies e&f Buropean Union), the situation is
similar to that presented in section 6. 2. Compuathe normative content of the
derivative act with the higher act one, the judge establish whether that the act is
“valid” or “invalid” in relation to the EU Treaties
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