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Mediation a Conflict Solving Modality in
the Banking Area
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Abstract: The overall objective of the paper is a currenticda a real interest for the reasona
solution of the conflicts which emerge in the bawgkarea. Using the method resulted from a det:
analysis of the field literature and the judici@nactice, he article manages to identify the amplitt
and generic principles of solving the litigationstihe commercial area through alternative methoi
the state justice, overcharged with cases, withéndontext of the European Union’s regulations
implicitly at the national level. Therefore, we shaltfpem an analysis of the following objective
the concept of conflict solving through alternatimethods to the state justice, reasonable solofi
the conflicts with the possibility of preservingetrelations between the partners, the applicatio
the privacy principle. Mediation in the banking @@ms at solving the conflicts between the cr
institutions, banks or the n-banking institutions and their customers by a pengith a specia
training in the mediation area, independent from the parties, through a more simplified proced:
so that the relation between the credit unit asctitstomer should remain a partnership. The
may contribute to the development of the legistator the more rapid resolution of this type
litigations; it is useful for the law practitionefjsidges, lawyers, counsels, teaching staff anol fals
the business people in the banking a
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The multitude of legal relations between the cradits and the persons who a\
themselves of these relations inevitably deternaoeflicts of interests, as we
However, in such cases, neither the credit unitherlient is nterested in solvin
the litigation which was meant to be long or tomdlic care, which is the ca
when using the common law procedure of cé.

! Lecturer PhD, George Mjureanu, is part of the teaching staff of the RommanAmericar
University, teaching the following disciplines Fir@al and Fiscal Law and Labor and Social Sect
Law, lawyer of the Bucharest Bar cawyers, e-mail george.magureanu@gmail.com.
2 For further details on the procedure for solvirtigditions in courts, se(Stoenesci& Zilberstein,
1983, p. 454; Lg 2008;Deleani, 1997, p. 5; Mgureanu2010, p. 288 and the nextalfarai, 2004,
p. 284 and the next).
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As a result, in such cases, it is better to sohee dase without publicity, which
should develop reasonably and should not lead finah breakup of the parties,
sometimes the parties having traditional businetaions or being interested in
maintaining those relations, mediation being thestbsolution to these
requirements, especially in the cross border cagkigh are extremely complex
because of the different national legislationghefcosts and the linguistic regime.

According to the provisions of the art. 1 of Law 482/2006, mediation represents
an optional modality to solve the conflicts amiablyth the help of a third party an
expert in mediation, under the terms of neutralitypartiality and confidentiality
and it is based on the confidence the partiessttostne mediator, as a person able
to facilitate negotiations between themselves andupport them to solve the
conflict, to obtain a mutually advantageous, eéfitiand long-lasting solutidn

Replacing the procedure applicable to the courtk thie alternative of mediation
is meant to prevent the action in justice, if tlensensual solution through the
parties’ agreement will determine the end of theflat arisen between the credit
unit and its client.

The concept of mediation appeared in the UnitedeStan 1976, as a result of a
governmental initiative whose target was unloadimgcharges of the courts. It has
extensively grown, the courts being discharged t¢érge number of cases, the
American Association of Arbitrage registering sugcén over 80% of the cases
under mediation, which is a success encouragingerotstates to adopt

corresponding legislative measures.

In Europe, ever since the '70s, there have beewrnadforts to search means of
solving conflicts through other procedures excéptsé of the courts. Ever since
that period it has started to get shape a profiessithe conflict mediators, which,
lately, has developed into a real industry. The iatexh companies have
developed extensively in all areas, becoming remaas the lawyers’ companies.
Presently, mediation covers not only commercialflazin, but also labor conflicts,

family conflicts, conflicts of the insurance domaimealth, education and even
army. Under the circumstances, the relations beatwhe credit institutions and
their clients could not be included in the categairyhe conflicts under mediation,

1 Law no. 192/2006 on mediation and organizing trediator's profession, was published in the
Official Journal, Part | no. 441 of 22nd May 20Q6was modified, including through Law no.
202/2010, published in the Official Journal, Partol. 714 of 26th October 2010. Also see Law no.
62/2011 of the social dialogue published in thad@#f Journal, Part | no. 322 of 10h May 2011.
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if there might arise conflicts which involve a Iégalution but in a much shorter
term and with the confidentiality which charactegzhis type of relations.

In several contracts there is the formula: "Any faonwill be solved amiably,
through mediation, and only to the extent that ihisot possible one will appeal to
the common law courts". Actually, this is a mediaticlause inserted in the
contract.

Mediation has become also renowned in countriegkeoEuropean Union such as:
France, where the law of mediation was adopte®85,1in England, Netherlands
and more recently in other countries, as a resulthe advantages it has as
compared to the common law procedure, where mediatases have started to
appear ever more often in commercial contracts.

Consequently, the lawyers of the European Unionthed the mediators after the
appearance of this profession, encouraged by thislddon of their countries,

have started to take over and apply alternativehoust to solve the conflicts,
mediation starting to become one of the favorigtriiments of more corporations,
with the ever more powerful tendency to proliferateong the small and medium
sized companiés

On 23° April 2008, the European Parliament adopted theddive (IP/08/628) on
the mediation in civil law and commercial I3won the basis of the Directive
Proposal (IP/04/1288) of October 2004, with a viewacilitating and promoting
the alternative modalities to solve conflicts andmply mediation with the
judiciary procedures in the member states.

The success or on the contrary the failure in lBssinn an economic environment
in permanent change, as the one in the banking idpmsabased on the quality of

the commercial relations between the business graftirelations which once

constructed should be maintained, reason for whleh European business
environment had to adopt without any reserves miedias a means of ceasing the
litigations, especially in commercial matter.

Solving the conflicts between the commercial pagribrough consensus, through
a more rapid, more flexible and more economic ptaoe through the mediator,

1 Also see www.mararu.ro

2 Directive no. 2008/52/CE of the European Parlianamd of the Council of 21st May 2008 on
certain aspects of mediation in civil and commeéngiatters, was published in the Official Journal of
the European Union L 136/3 of 24th May 2008.
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means elegance and efficiency, offering them thessipdity to continue
commercial relations.

In Romania, the emergence of the law on mediagmnesented an important step
forward in organizing, developing this modalitystolve the conflicts.

We consider that being unaware of the advantagagyiManu, 2009, pp. 19-27)
that mediation offers, the lack of the material n®e# implement it in various
areas of social life, the low interest of courtsremommend, according to the
provisions of art. 131 align. (2) Law of civil predure, as it was modified by art.
15 of Law no. 202/2010, mediation in litigationsielh according to the law, can
be the object of the mediation procedure, deternilme the balance of its
application should be quite low.

Presently there is no law regulating mediationeigal relations between the credit
units and their clients and we consider that suclava is not necessary, the
mediator being able to apply a series of specifles in case of such situations,
applying the general rules of the legislation ia thatter of mediation and relations
in the banking domain.

Neither in this domain nor in other domains can iatéwh be imposed, taking into
consideration the provisions of the art. 21 of @@nstitution on the free access to
justice, by the emergence of the Law no. 192/2066ng at, besides the above
mentioned advantages and the reduction of the wwloithe courts’ activity,
discharging them of the caseload which, accordmghe law, can be solved
through mediation.

The simplified procedure provided by the art. 72@w of civil procedure on
solving the litigations amiably, which is obligagoin commercial matter, in the
cases when the conflict can be assessed in castong@er that it can be applied
in the banking domain as well, without obligaticarsd taking into consideration
the characteristics of this type of legal relatiansl of the special law.

As a matter of fact, Law no. 192/2006 itself in. &talign. (1) provides thaif‘the
law does not provide otherwise, the parties, ndtoraegal persons, may appeal
to mediation deliberately, even after the beginniofga trial in front of the
competent courts..”, the parties’ volition being important to appé¢a a more
efficient and rapid modality to solve the confleherged. The conflicts in the area
of the consumers’ protection can also be solvedhbgiation, when the consumer
alleges the existence of a damage as a result qfiray faulty products or
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services, of non-compliance with the contractualises or the guaranties granted,
of the existence of abusive clauses compriseddnctimtracts concluded between
the consumers and the economic agents, includingsbar the infringement of
right provided by the national legislation or tlgiklation of the European Union
in the area of the consumers’ protection. The babl their activity, offer to
clients packets of services where sometimes th&raminal clauses are confusing,
are inserted in such a way that they are not egsitgeived by the beneficiary of
the respective services, a large number of sucfatgins determine litigations
which can be solved by mediation.

With a view to choosing the mediation proceduretbia relations between the

credit institutions and the beneficiaries of thesehe contract between the parties
they may register a clause, according to which dsecof the emergence of a
misunderstanding on the legal relation in the fiistance, they will try to solve the

conflict through mediation, a clause whose validgstyot dependent on the validity

of the contract it is part of.

The mediation clause represents the conventionlatgd in the main contract, on
the basis of the volition autonomy principle, byig¥hthe parties agree that the
future conflicts resulting from the conclusion cerfprmance of the main legal
relation should be submitted to the mediation pidoce, thus avoiding the difficult

route of the contentious procedure in cdurts

For the litigations in the banking domain, mediatican be a more adequate
modality, its use may be a plus of elegance fordiagions specific to this domain,

it would enable the replacement of a judiciary pere, which is not profitable

for the parties, with a more modern and simple arech is preferable in this type

of legal relations.

In our country, the first initiative to introduceegfiation as a method of solving
disputes in the banking domain was the Governmé&niknance no. 6/2004

1 See models of mediation clauses which can betatsén the main credit contract, proposed by the
Center of Commercial Conflicts Mediation by the Chamiiet€ommerce and Industry of Romania
and Bucharest Municipality, in case of the legaltcactual or extra-contractual relations.
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on cross border transférsurrently abrogated and replaced with the Goventis
Emergency Ordinance no. 113/2609

Government’s Ordinance no. 6/2004, provided in df. entitled “Solving
litigations — alternative solution procedure” inigal 3, creating a specialized
department in the BNR structure with attributiongmediating conflicts related to
the cross border transfers emerged between that clied the institutions in
Romania involved in performing these transteas the respective date there is no
regulation related to the mediator's profession #imel mediation service. The
regulation provided that the mediation procedure tfee conflicts emerged in
performing the cross border transfers, which waglieg in the cases of the
conflicts emerged between the institutions in Roimamd their clients, when the
cross border transfer was worth less than 50.000sEu

The new normative bill, the Government’'s Emergeflrginance no. 113/2009,
provides in art. 179 align. (1) that , Romania’stidaal Bank ensures the
application of extra judiciary adequate and effitieepair procedures to solve the
claims received from payment services users whgidenthemselves damaged by
the payment services providers who perform theiviée on Romania’s territory,
according to the above-mentioned ordinance, paysenices users being able to
optionally appeal to procedures of solving therakai In order to apply the legal
dispositions mentioned above, in the structurehef Romania’'s National Bank a
specialized department was set up, which will emsorediation of conflicts
emerged between the categories of payment serpoegders and payment
services users, according to the regulations issi)edhe Romania’'s National
Bank.

The above-mentioned department may issue conseltabints of view on the
conflicts which did not make the object of mediatioy the Romania’s National
Bank, if such points of view are required by theurt® required to solve the
litigation. The conflict-solving procedure is frehjs specialized department is to
issue a solution on the aspects to be solved, iM&@G at the most from the

1 Government's Ordinance no. 6/2004 on cross bdrdasfers, was published in the Official Journal,
Part | no. 82 of 3 January 2004.

2 Government's Emergency Ordinance no. 113/2009 ayment services was published in the
Official Journal, Part | no. 685 of f20ctober 2009, also modified by Law for its appioma.
197/2010, published in the Official Journal, Pambl 724 of 28 October 2010.

% Also see Regulation no. 3/25.03.2004 of BNR on nigigprocedure of the conflicts arisen in
performing cross border transfers.
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registration of the mediation petition at the Rora&nNational Bank, the term
may be extended with 30 days more, if supplement@oguments and/or
information are necessary.

The solution issued by the specialized departnretiie Romania’s National Bank
is not obligatory for the parties interested anésdoot have the authority of a
judged case. In case the party who is not satisdigoeal to the courts or the
National Authority for Consumers’ Protection to eled his rights, the solution
issued by the specialized department in the RorsamNational Bank may be
considered having a consultative character by thadw®rities.

After the emergence of Law no. 192/2006, the bamksyugh the Romanian
Association of Banks, set up their own system offlocdt-solving in the banking
domain, appointing the one charged with applyings throcedure a ,bank
mediator”.

We consider that the banking system cannot createnen body of mediators to
mediate the conflicts in this domain, so unfortehathere are also bank executors,
because other institutions where mediation is Ilggalermitted (insurance
institutions, leasing institutions, health and abdassistance institutions) may
neither create their own mediators, as the pasiwsild have the possibility to
choose the mediator and not to accept an appomeéetiator by the credit unit or,
in other cases, by the respective institution. prafession of mediator should be
an independent one to ensure the impartiality efriediator and, as a result, both
a fair solution professionally speaking and an cibje one. Otherwise, the
mediator may be “loyal to the system”, even if b# the respective system, he
may be tempted, even unconsciously, to lead theepkge to obtain a solution
which should favor the system he came from “issugmjutions which may not be
objective.

Conflict-solving through mediation between the drédstitutions and their clients
has a series of advantages, among which the falp@Wagureanu, & Mgureanu,
2009, p. 113 and the next):

- the current conflicts may be solved and litigatiovhich can seriously damage
the relations between the credit institution arellikneficiaries of its services may
be prevented. Mediation is based on cooperatiowdsat the parties and use of
specific methods and techniques based on commioricahd negotiation by the
mediator;
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- the rapidity and efficiency of solving the conflemerged through eliminating the
current excessive formalism in the common law pdoce performed in courts, by
eliminating the countless possibilities of adjousmhfor solving the cases, by
eliminating the attack procedures through the combaw procedure, eliminating

the possibility of providing numerous exceptionsickhmay tend to unjustified

prolongation of solving the misunderstanding. Mé&dia is a way to offer the

contractors a much more rapid and efficient, lesmél, cheaper judgment and
which is meant to protect the long-lasting relagitvetween the litigants.

- much reduced costs as a result of eliminatingcjady stamp taxes established at
the value of the case object, of the costs for athtaring the evidence, of the
experts’ fees or for the payment of bails, of thges for exercising the attack
procedures and for the mail necessary during tlee afisthese procedures, for
exercising the right to defense in various stageth® common law procedure,
stages which are not common in case of mediation;

- Confidentiality. The parties of the legal relation the area of the credit
institutions, very often are not interested in makiheir misunderstandings public.
In case of the common law procedure, accordinbeqtovisions of art. 127 of the
Constitution, the court sessions are public, exéepthe cases provided by the
law. As a result, usually the civil suitcase is gmed by the principle of publicity,
according to which the judgment of each suitcase tbatake place in a certain
room, at the court place, where are allowed persdmg even though they are not
parties, want to participate in the case judgmienany of its stages, except at the
date of issuing the judgment (Stoenescu & Zilbémnstd983, pp. 104-105)
(Deleanu, 1995, pp. 33-34). The publicity of thessens is also provided by art. 12
of the Law no. 304/2004 for the judiciary organiaat

However, article 32 of the Law no. 192/2006 prositieat mediators are obliged to
observe the privacy of information they are awafreluring their mediation, as
well as regarding the documents drawn or which wagkvered by the parties
during the mediation, or even after the end ofrtfignction. Non-observance of
this obligation may trigger disciplinary responitigiof the mediator according to
the provisions of art. 38 letter a) of the abovestimned law and has to be obliged
to pay the damages for the damage caused, if tiibgstablish that the disclosure
of a confidential aspect has caused damage ancdhvidiits value. The mediator
solves the conflict on the basis of the main cantr@and of the legal norms
applicable, considering if necessary the procedurdéise matter and the European
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norms. According to the provisions of art. 53 oé tlaw, the allegations made
during the mediation by the parties under litigatior by the experts asked by the
parties or the mediator, has a private characigars the third parties and they
cannot be used as evidence in the judiciary otrarliprocedures, except for the
case the parties agree in a different manner orlaive provides the contrary.

Moreover, the mediator is obliged to draw the diten of the persons who

participate in mediation on the obligation of kewpthe confidentiality and they

can be required to sign a confidentiality agreement

- The mediation procedure is governed by the ppiecof the freedom for the
parties’ agreement; this may be limited only by thecessity to observe the
imperative norms of the law and of the public ord€he mediator may be chosen
by the parties. In case of the common law procedhee parties may choose the
judges, and these may be randomly appointed. Mmdiatre experts, specialists
and practitioners in the area the litigation isf@ened or in related areas. Without
denying the judges’ professionalism, sometimesabge of the complexity of the
litigation, the specificity of its object which ®rictly specialty, a domain where
the judge may have less knowledge than the expdhat domain, the mediator
being a professional, may find a more objectivaitsah, which may better fulfill
the legal interests of the parties.

The fact that the parties have the possibility hoase their mediator provides a
higher confidence bestowed in him. Mediation isamiged and develops according
to the agreement of the parties, who are free tableh through their convention
characteristics regarding the common law procedgthieh however does not infringe the
imperative legal norms or the public order. Acaagdio the principle of the freedom for
agreement, the parties may convene: if the cosflicttion through this procedure should
be performed by one or more mediators, the medigilace, the rules according to
which the judgment of the case is performed, thé&demce that is to be
administered in the case, if the mediator shoudddsa solution in equity, if the
mediation costs should be paid by both partiesndy the one charged to establish
the guilt or innocence. According to the same ppilec of the freedom for
agreement, the parties may fulfill a reconciliatwhich represents a mechanism
for amiably solving the litigations, by the sensdbe mediator offers. If the parties
under litigation reached an agreement, they mayopara written agreement,
which will comprise all the clauses agreed uporiigyparties and which have the
value of a written document under private signatlwsually, the agreement is
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dawn by the mediator, except for the situationsretike parties and the mediator
agree differently (art. 58 align. 1 of the law);

- the mediator's neutrality and impartiality mayadeto an objective solution,
mediation is based on the confidence the parties o the mediator, as a person
able to facilitate the negotiation between them tnsupport them for solving the
conflict, for obtaining a mutually convenient eféat and long-lasting solution and
which does not damage the parties. The mediatotdhag impartial, to provide
any explanations to the parties regarding the ntiediactivity, for they understand
the purpose, the limits and the effects of medmtiespecially regarding the
relations which constitute the object of the camfland ensures the fact that
mediation should be performed following the libedignity and the private life of
parties;

- the possibility for preventing future litigatidraving as object the assessment of
the abusive clauses in the credit contracts bytiagea jurisprudence in the matter,
preventing the conflicts in the credit units and theneficiaries of these contracts,
being meant to ensure the stability and efficiemdéysuch legal reports, the
protection of the credit beneficiaries and a beitteage of the credit institutions.
We consider that under the current regulation, ateah offers to the credit
institutions and their beneficiaries, a much momapte, rapid and efficient
alternative for solving the conflicts arisen, tithe courts, by the common law
procedure may offer.

Conclusion

Obviously, the implementation of mediation in thanking domain is a long-
lasting operation which requires a sustained effimm the credit institutions to
understand the necessity of replacing the stateedtoe they were accustomed to
and into which they have much more confidence. iSglwonflicts through
mediation ensures the development and extensiameoffinancial and banking
sector, of the abilities such as communicationptiajon and amiably solving the
litigations, it contributes to the construction a@itcriminatory relations between
debtors and creditors, finding a common agreemarthe procedures to resolve
the litigation to the benefit of both parties, ffess the credit institutions and their
clients the possibility to assume the responsybilit resolve their own conflicts, it
supports the strengthening of relationships ametlips creating bonds between the
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credit institutions and their clients. However, thethods have to exclusively serve
the legitimate interests and the objectives aintday dahe litigants, the mediator not
having the right to impose a solution to the partie

We also consider that, it would be preferable that credit contracts should be
provided with clauses on the obligation of the iparto try to solve the conflicts in
the banking domain, through mediation, before alppgdo the court, as it is
stipulated, for instance, by Law n82/2011 on the social dialogue in the area of
collective labor conflicts

To ensure the success of this approach in the @irélae credit institutions, the
mediators authorized by the Council for Mediatioavé to form a body of
specialized professionals, whether or not they cdmen the area of these
institutions, thus answering the needs of the bankervices consumers to have an
alternative solution to the complaints made to banks. Unfortunately, the
banking domain is one of the most contested bycihesumers regarding the
quality of the services as well as the abusivesdaiprovided in the contracts, the
mediation alternative being made public to the Beries of these services.
Mediation, as a ca voluntary modality of amiablywswy conflicts, will certainly
contribute to discharging the caseload the cowat® to deal with currently and to
solving in a much shorter term the litigations betw the parties, with the
assistance of a neutral third party who has touadifeed and independent.
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