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Analysis of the Constitutional and Legal Relation®f the Romanian
Ombudsman Institution with the other Public and Non
Governmental National Authorities

M adilina COCOSATU?

Abstract: Objectives: In the democratic states, the assertion and cesfpehe fundamental rights of
the citizens represent an essential characteristit, at the national, and at the internationagllein

this paper, we shall analyze the relations thatemtablished with the Parliament, the executive
power, the judicial power, the Constitutional Coand the non-governmental organizations. These
relations are otollaboration, control or informationdepending on the activity performed by the
respective institution or structur@rior work : I've tried to find and debate hermeneutical new
regulations and doctrinal opinions in this domaiery important for those who practice
Administrative law and Constitutional laviResults In European Union and Member States, the
enforcement decisions of Ombudsman is viewed widatginterest, being considered an important
public authority.Value: We believe that the role of ombudsman is accéetuby the importance
given to it by the public authorities, but alsothg degree of the institution’s reception by théljmu
opinion. In this sense, the relations between Oraimatch and the non-governmental organizations are
of collaboration, focused, mainly, on two direcsoin the field of preventing possible breaches of
the citizens’ rights and liberties and in the fiefdthe actual protection of the rights breached.
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1. Introduction

An important category of means for the protectibgitizens’ rights is constituted
by the legal institutions through whose activitystprotection is performed. Such
an institution that plays such an important rolecitizens’ protection, especially
before public administration, is represented by Odsimman, an authority that
recently emerged in the Romanian legal system gheigulated only in the text of
the 1991 Constitution.
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The Romanian Constitution has capitalized on thggslation and experience of
states with tradition where this institution furcts, The People’s Advocate being
the corresponding institution to the European Omsinah. The option of the
Romanian Constitution-elaborator for this name wgslained through the fact that
it corresponds to the tradition of the specific Roman legal language and, at the
same time, reflects the role and legal significan€ethis institution. (Muraru,
Tanasescu, 2008)

Regulations regarding the People’s Advocate caiddified in the following legal
deeds:

1. The Romanian Constitution, art. 58-60, art. 65 gajaart. 146 let. a) and
let. d), republished in the Official Gazette of Ruowia Part I, no. 767 from
October 3%, 2003;

2. Law no. 35/1997 regarding the organizing and fumetig of the People’s
Advocate institution, republished in the Officiahgette of Romania Part |,
no. 844 from September 152004, modified and completed through Law
no. 383/2007 published in the Official Gazette,tPano. 900/December
28", 2007;

3. The Regulation for the organizing and functioning tbhe People’s
Advocate institution, republished in the Officiahgette of Romania Part |,
no. 619 from July 8 2004;

4, Law no. 554/2004 of the administrative contentiopsplished in the
Official Gazette of Romania Part |, no. 1154 frorec®mber 7, 2004,
with the subsequent modifications and completions;

5. Law no. 206/1998 for the approval of the affiliatiof the People’s
Advocate institution to the International Ombudsniastitute and to the
European Ombudsman Institute, published in the c@ffi Gazette of
Romania Part |, no. 445 From Novembel?28998:

As an ombudsman-type of institution, the Peoplettvdcate attempts to unblock
conflicts between the citizens and the administeatauthorities through the
mediation procedure. (Neam Drag®, 2011) The People’s Advocate exercises its
duties ex oficio or at the request of the injuredties, the petitions being addressed
by any natural person, without distinction with pest to citizenship, age, sex,
political affiliation or religious beliefs.

The Ombudsman institution is in close relationshwtfite other state institutions and,
to an equal extent, with the structures of thel c@ciety. In characterizing the legal
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relations between the People’s Advocate and thergihbblic authorities, we must
take into account the fact that the institutioncieracterized by law as being an
autonomous public authority, independent from atmgiopublic authority.

Its independence with respect to the public orgasithat fall within the scope of its
preoccupations and the citizen’s free access teéhdces offered to the public are
traits generally specific to the Ombudsman, as vesllthe fact that it cannot
substitute itself for the public authorities cofied when exercising its duties. This
general rule in the matter is stipulated in theaarg law for the organizing and
functioning of the People’s Advocate institutiondaresults, in the Romanian legal
system, from the fact that the canceling or suspansf administrative deeds, as
well as the awarding of compensations or the takihgeparatory measures are
either in the exclusive competence of the admiatiste authorities, or in that of the
judicial authorities. Therefore, the People’s Adstmc can issue only

recommendations and reports, not decisions subtepdf being invested with

mandatory legal force.

2. The Relations between the People’s Advocate atite Parliament

A first analysis we will perform refers to the retms established between the
Ombudsman and the Parliament, as single authdrttyedegislative power.

Being an institution of constitutional origin, beten the People’'s Advocate and the
Parliament privileged relations are establishedratterized by the Parliament’s
right to appoint the institution’s head, the righft the permanent Cabinet of the
Chamber of Deputies and the Senate to appoint dopl&s Advocate’s deputies
and to approve the regulation for the organizing amctioning of the institution,
together with the Parliament’s right to hear andnpunce itself on the annual
reports presented by the People’s Advocate.

The connection of the “birth” of People’s Advocabethe Parliament we consider to
be natural, since it is an institution aimed attomhing the public administration

through non-contentious means and methods. Thusigh its manner of organizing
and functioning, this institution could not depemwl the executive or the judicial
power.

The People’s Advocate answers only before the &aéit, having the obligation to
present reports, annually and upon request. Irethegorts, the People’s Advocate
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can also make recommendations regarding legislatiortaking measures for
protecting the citizens’ rights and liberties.

3. The Relations between the People’s Advocate, tladicial Authorities
and the Constitutional Court

In case the People’s Advocate establishes thagdtikng of the petition brought to
its attention is of the competence of the judiaathority, it has the possibility to
address, as the case may be, to the Minister ¢icdushe Public ministry or the
president of the court of law, who are under arigalion to communicate the
measures taken.

This is a legal modality through which the Peopleth/ocate may intervene in the
bureaucracy situations generated by the non-enfaoeof art. 21 para (3) of the
Constitution, which has capitalized on the prowisiof art. 6 of the Convention for
the protection of the human rights and fundamelittatties regarding the parties’
right to a fair trial and to settling the case with reasonable time frame.

The lack of knowledge of the citizens with respéztthe relations established
between the People’s Advocate and the judicial poisedemonstrated by the
numerous complaints addressed to the People’'s Adiwacinstitution with respect
to the judicial power, complaints regarding, initheajority, to the petitioners’
dissatisfaction with the solutions pronounced by tlourts of law. The petitioners
have been informed of the provisions of art. 19 afv no. 35/1997, republished,
according to which the petitions regarding the aatel deeds of the judicial
authorities are not within the object of activitiytbe People’s Advocate’s institution.
In addition, the petitioners have been informechwéspect to the provisions of art.
17 of Law no. 304/2004 regarding the judicial ofigany, republished, with the
subsequent modifications and completions, accorttinghich the judicial decisions
may be annulled or modified only through the attpekhs established by law and
exercised according to the legal dispositions.

Interesting aspects that can be analyzed are tegaeding constitutional justice.

As a result of the Ombudsman’'s practice and theessity to make the
Constitutional Court more efficient, the Romaniangess of public reform included
the idea that the involvement of the Ombudsmaréndonstitutional justice would
enhance the efficiency of the activity of defendthg human rights and supporting

the citizen in the fight against administrative sdu
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Thus, the duties in the field of constitutional tjioe consolidate the People’s
Advocate’s position and represent an efficient rseafnachieving the protection of
the human rights function. According to the Roman@onstitution, the People’s
Advocate can:

- notify the Constitutional Court with unconstitutality objections;

- formulate points of view to the unconstitutionaligxceptions raised
before the courts of law;

- raise before the Constitutional Court unconstituidgy exceptions.

Law no. 181/2002 for the modification and completiof Law no. 35/1997
regarding the organizing and functioning of the gte's Advocate’s institution
stipulates that in case of the notification regagdihe unconstitutionality exception
of laws and ordinances regarding the citizens'tagnd liberties, the Constitutional
Court will also request the People’s Advocate’snpaf view. Still, it must be
indicated the fact that the judicial value of thiswpoint is that of a consultative
approval, having the role of evidence within thestdutional trial.

According to the provisions of art. 146 let. a &sid d, another important act of the
People’s Advocate in its relation to the Constitnél Court is constituted by the
notification, through a unconstitutionality objextiof through an unconstitutionality
exception. In this situation, unlike the point olew, the legal effects of this

document trigger procedures for the verification tbe constitutionality and,

implicitly, the adoption of a decision of the Cangtonal Court.

4. The Relations between the People’s Advocate amide Authorities of
the Executive Power

The emergence of the People’s Advocate’s institutiothin the political-stately

mechanism represented a reply to the insufficiemfcthe system of jurisdictional

guarantees in matter of administrative action, mgvihe role, separate of the
political action, to guarantee the legality of fhblic administration’s activity, also
aiming at the citizens’ possibility to have anotlmastitutional path for protecting

their rights and interests.

In what concerns the rights invoked by natural gessin their relations with the
public authorities, the petitions refer to the dgmg of legitimate rights and
interests, in the sense that legal rights are he¢iwved, such as: the right to pension,

9



ADMINISTRATIO

to welfare established by Law no. 416/2001 regardime minimum guaranteed
income, non-issuance of ownership titles, accordmghe provisions of Law no.
18/1991 regarding the land fund or Law no. 10/2884arding the legal regime of
real estates assets taken abusively in the periaadtvid’, 1945 — December 22
1989, modified and completed. A good part of thetipeers have been damaged in
their rights by institutions and authorities of theblic administration due to the
refusal or delay of the answer to different petitip which have hindered or
frustrated the entry in rights within the term icated by law or in its conditions.
That is why, most times, the breaching of the imfuparty’s right was performed in
correlation to breaching his/her right to petition.

The administrative deed, in the general understands that unilateral judicial deed,
with individual or normative character, issued bypablic authority in view of
executing or organizing the execution of the laaising, modifying or ending legal
relations. The law includes in the category of adstiative deeds both the silence
of the authorities of the public administration,dathe late issuance of the
documents. (Manda, 2005)

Analyzing the legal nature of the administrativev leelations created, we consider
that they are administrative relations of contpalrticipation and collaboration, due
to the pacing in different systems of the subjgmsticipating to the relation,
however without allowing the existence of the plodity of mutual interferences in
activity.

Although the title designated the People’s Advosaitestitution, Law no. 35/1997
regulated in fact the relations between the unsgeal authority and the other public
authorities, namely those of the public adminigtrat

We consider that the People’s Advocate plays a flmsmlerole for the executive
authorities, due to the complementarity of its\afgtj through the fact that it offers a
perspective from outside the system on the funictgprmanner known from the
inside and for the fact that it establishes conpativeen the public services provider
and the beneficiary of these services in a diffeegivironment and in relations other
than subordination.

With respect to the object of the legal relatioomamy from the establishing as
grounded of a complaint submitted to the Peoplalgokate by a person injured in
his/her rights, it consists in the right of thistitution to signal, by means of the
recommendations issued the breaching of legalitpdinistration, as well as the
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correlative obligation of the public administrati@uthorities to reexamine the
allegedly illegal administrative deed or fact.

In case the public administration authority or fhablic servant do not remove,
within 30 days from notifying the illegalities contted, the People’s Advocate
addresses to the hierarchically superior publiciathtnation authorities, which must
communicate, within 45 days at most, the measuatant If the public authority or
the public servant belongs to the local public adstiation, the People’s Advocate
addresses the prefect. (Murarandsescu, 2008)

Also, the People’s Advocate is entitled to notifg tGovernment with respect to any
illegal administrative deed or fact of the cenfablic administration and prefects.
The non-adoption by the Government, within 20 daysmost, of the measures
regarding the illegality of the administrative deaw facts signaled by the People’s
Advocate is communicated to the Parliament.

The content of this legal report is made up byethigrety of rights and obligations of
the two parties’ participant to the report, subssjuo the main right and obligation
integrated into the object of the legal relaticespectively the People’s Advocate’s
right to notify and the administration’s correlaigbligation to reexamine.

In order to solve the issues brought before it, Reeple’s Advocate is entitled to

request the public administration authority in ctmetaking of the due measures for
protecting the rights and liberties of natural pess as well as to notify the

hierarchically superior public authorities with pest to the lack of reaction of those
summoned to order the necessary measures. AlsoPdlople’s Advocate can

perform investigations or may formulate recommeiotast

Thus, the People’s Advocate has the right to perfite own investigations,to ask
the public administration authorities any inforroatior documents necessary to the
investigation, to hear and take depositions frone theads of the public
administration authorities and from any public setwho may give the information
needed to settle the petition. (Branzan, 2008)

In what concerns the analysis that is at the ladise recommendations made to the
public authorities by the People’s Advocate, we tmaention that the ladder has
access to secret documents held by the public atitisp but has the obligation to
not divulge of make public the secret informatiomr documents. The
recommendations issued by the People’s Advocatenotame subjected to
parliamentary or judicial control.
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Due to the fact that the People’s Advocate’s instin is a true formula for clearing
the administrative contentious, to the citizen'syaattage, we can state that this
institution is a social adjustment instrument idemocratic state where conflicts
between the citizens and the administration aregmtedue to the high degree of
bureaucracy.

5. The Relations between the People’s Advocate, tinon-Governmental
Organizations and the Mass-Media

We believe that the role of ombudsman is accerduayethe importance given to it
by the public authorities, but also by the degrethe institution’s reception by the
public opinion. In this sense, the relations betw&mbudsman and the non-
governmental organizations are of collaboratiospyged, mainly, on two directions:
in the field of preventing possible breaches ofditieens’ rights and liberties and in
the field of the actual protection of the rightedched.

Another modality of materializing the relations adished between the People’s
Advocate and the non-governmental organizatiorersgb the possibility that some
notifications have at their origin the activity mbn-governmental organizations.

The establishing of collaboration relations betwé®sn People’s Advocate and the
non-governmental organizations is also based orsithdarity between the means
available to them for informing the civil society the action manner and the role of
the People’s Advocate, but also for making thel gotiety sensible to the abuse of
the local and central public authorities.

The non-governmental organizations constitute dgeribetween the civil society
and state, and the People’'s Advocate actually mékissconnection, putting in
contact the injured citizen and the public admmatsbn authority or the public
servant responsible for the illegality committed.

The relations between the People’s Advocate andntees-media have at basis this
institution’s need of publicity and transparency adftivity. We consider that the
moralizing power pf the broadly publicized examgénerates the increased trust of
citizens who resort ever more often to this infitstu

Still, the relations between the People’s Advocatd the mass-media must not be
conceived such as to escape any ethical cens@stipny professional control. The
limit of the relations is determined by the resdectthe intimate, private and family
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life, value protected through the Constitution .(e26), and together with the
interdiction to divulge state secrets these ar@atibns that derive from the right to
information (art. 31 of the Constitution).

We consider that the mass-media must prove godid ifaisupplying and handling
the information, thus maintaining collaborationateins with the People’s Advocate
institution, based on professionalism.

The most important aspect of the People’s Advosaaetivity is the informing of
natural persons regarding their rights and libsrtiecluding the right to notify the
People’s Advocate.

6. Conclusions

The outlining of a form of administrative contraliditional to the classical one, at
the discretion of an autonomous administrative @t as well as the exercising of
the suited that derive from the quality of Peoplédvocate, of protecting the
citizens’ rights, determines us to affirm that tea&istence of this institution
represents a success to the benefit of the ciimerto consolidating the state of law.

Because the mission for which the Ombudsman itistituwas created is to

improve the activity of public administration arml girotect the citizens’ interests
before it, we consider that the relations thatemtablished with the authorities and
institutions of the executive power are of contawld collaboration, however,

without allowing mutual interference in the actyvit

Ombudsman plays a benefic role for the public aitration authorities because
of its complementarity, due to the fact that iteof a perspective from outside the
system on the functioning manner of the authoritied on the manner of solving
the citizens’ problems.
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